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636 COLUMBIA LAW REVIEW. 

The Creditor's Bemedy on a Stockholder's Statutory Liability. — 
The liability of a stockholder for corporate debts is not derived from 
any principles of the common law, but is -wholly statutory. In spite 
of its origin, it is not a statutory penalty but a contractual obliga- 
tion. 1 The stockholder impliedly offers, in the very terms of the stat- 
ute, to assume individual liability on contracts entered into by the 
corporation, and the creditor accepts this offer by extending credit 
in reliance upon it. 2 The remedy against the stockholder is, therefore, 
upon the contract, and not upon the judgment against the corpora- 
tion. 3 As a condition precedent to the enforcement of this remedy, 
statutes have universally imposed upon the creditor the duty of showing 
that the corporation is insolvent, or that a judgment against it has 
been returned unsatisfied. This feature has led some courts to con- 
strue the stockholder's liability as that of a surety. 4 Although the 
analogy is striking, the majority view, that the stockholder's relation- 
ship is not accompanied by the usual incidents of suretyship, is 
preferable, since the statutory condition precedent does not destroy 
the primary nature of the obligation. 

TJnder statutes providing for a definite limited and fixed liability, 
the remedies cannot, of course, be uniform, but vary with the character 
of the obligation imposed. Where creditors seek to enforce their claims 
to unpaid subscriptions, the fact that the right to this fund is in the 
corporation necessitates a recourse to the jurisdiction of equity in 
order to secure a proper adjustment of the rights of the corporation, 
the stockholders, and the creditors involved. 9 The same result must 
follow where the liability is proportioned to the amount of stock held. 7 
The so-called double liability — a joint and several liability to an 
amount equal to the face value of the stock, gives rise to an apparent 
conflict as to whether the proper remedy be legal or equitable. 8 The 

'Corning v. McCullough (1847) 1 N. Y. 47; Hawthorne v. Calef (U. S. 
1864) 2 Wall. 10; but see Knowlton v. Ackley (Mass. 1851) 8 Cush. 93. 

Grippe v. Huncheon (1882) 82 Ind. 307. 

'Trippe v. Huncheon supra; Schalucky v. Field (1888) 124 111. 617; 
cf. Bohn v. Brown (1876) 33 Mich. 257. 

'Stearns, Suretyship § 283; 1 Brandy Suretyship (3rd ed.) § 1. The 
adoption of this view has resulted in holding that an extension of time 
by the corporation relieves the stockholders, Hanson v. Donkersley (1877) 
37 Mich. 184; and that the period of limitation applying to the stock- 
holder's liability is not shifting according to the _ kind of debt owed 
by the corporation, but is constantly the period which applies to surety- 
ship contracts. Hawkins v. Furnace Co. (1884) 40 Oh. St. 507. 

s Mohr v. Elevator Co. (1889) 40 Minn. 343; Moss v. McCullough (N. 
Y. 1849) 7 Barb. 279; Young v. Rosenbaum (1870) 39 Cal. 646. 

"Patterson v. Lynde (1882) 106 U. S. 519; Brown v. Fiske (1885) 23 
Fed. 228. The jurisdiction of equity in these cases is sometimes explained 
upon the ground that the corporation holds its claims for unpaid sub- 
scriptions in trust for creditors. Turner Bros. v. Mining Co. (1887) 25 
111. App. 144; Sawyer v. Hoag (U. S. 1873) 17 Wall. 610. 

'Pollard v. Bailey (TJ. S. 1874) 20 Wall. 520; see also Mfg. Co. v. 
Bradley (1881) 105 U. S. 175- 

s Eames v. Doris (18S2) 102 111. 350; Queenan v. Palmer (1886) 117 
111. 619; Garrison v. Howe (1858) 17 N. Y. 458; Flash v. Conn. (1883) 
109 U. S. 371- 
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cases may be reconciled on the facts, however, by the application of 
fundamental equitable principles. 9 Theoretically, the rights given by 
the statute are legal rights; and there is no objection to their exer- 
cise where the action is maintained by one creditor against a single 
stockholder, as is invariably the case where actions at law are al- 
lowed. But where the claims of all the creditors exceed the aggregate 
liability of all the stockholders, it is inequitable to permit one to secure 
complete satisfaction of his claim through the exercise of his legal 
right, and equity will take exclusive jurisdiction over the ratable 
distribution of the common fund. 

In many instances the shield of corporate protection is entirely re- 
moved and an unlimited liability is imposed upon the stockholder 
by statute. His obligation is then generally regarded as being the same 
as that of a partner at common law. 10 The measure of liability is 
different, however, since stockholders are almost universally bound not 
merely jointly, but severally as well; and yet the resemblance is very 
close 11 and is the basis upon which is predicated one of two con- 
flicting lines of decisions. A practical illustration of the results flow- 
ing from a strict application of the partnership theory is instanced 
by the decision of the Michigan courts in the case of Shurlow v. 
Lewis et al. (Mich. 1912) 136 IT. W. 484. A creditor-stockholder 
brought an action at law against a fellow stockholder on his in- 
dividual liability for all debts for labor. The statute permitted one 
compelled to pay such a debt to sue other shareholders for contribu- 
tion. The court held that the plaintiff and defendant were in effect 
partners, and that the plaintiff's only remedy would be a suit in equity 
for contribution. Thus the analogy of the partnership is carried to its 
logical conclusion. The substantial justification of the decision, how- 
ever, rests in the fact that circuity of action is thereby avoided, 12 and 
that the debtor-stockholder . is not compelled to assume temporarily 
a burden which he may later shift upon others. Considerations of 
justice and of public convenience, rather than any reasoning based 
upon the similarity to the partnership relation, make this result prefer- 
able to that reached in jurisdictions 13 which allow a stockholder, 
after deducting his own ultimate liability, to sue his fellow stock- 
holders at law for the balance of his claim. 

"See Bank v. Ibbotson (N. Y. 1840) 24 Wend. 473. 

"Deming v. Bull (1835) 10 Conn. 409; Conant v. Van Schaick (N. Y. 
1857) 24 Barb. 87. "The incorporation of this company does not shield 
or exempt its corporators and members from undivided responsibility for 
the debts and engagements of the company, but leaves them, under the 
common law liability, as partners or joint debtors for those debts and 
engagements'' — Corning v. McCullough supra. 

"See 2 Morawetz, Corporations (2nd ed.) § 878. 

"Thayer v. Tool Co. (Mass. 1855) -4 Gray 75; Kleug v. Bosch (1893) 
28 N. Y. Supp. 159; Clark v. Myers (N. Y. 1877) 11 Hun. 608. 

"Brinham v. Wellersburg Co. (1864) 47 Pa. St. 43. This theory is 
often sought to be supported by the decisions which permit a suit at 
law to enforce a double liability provided by statute. The cases are to 
be distinguished, for such a liability is fixed, and what the plaintiff would 
recover, the defendant could not shift to otners by a subsequent suit for 
contribution. Guerney v. Moore (1895) 131 Mo. 650; Iron Works v. 
Chittenden (N. Y. 1859). 4 Bosw. 406. 



